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§3.701

spouse and the election places the right
to benefits based on the deaths of other
spouses in suspense. The suspension
may be lifted at any time by another
election based on the death of another
spouse. Benefits payable in the elected
case will be subject to prior payments
for the same period based on the death
of the other spouse where, under the
provisions of §3.400(c), there is entitle-
ment in the elected case prior to date
of receipt of the election.

(Authority: 38 U.S.C. 5304)

(2) Children. Except as provided in
§3.703 and paragraph (a)(4) of this sec-
tion, the receipt of pension, compensa-
tion, or dependency and indemnity
compensation by a child on account of
the death of a veteran or the receipt by
the child of pension or compensation
on account of his or her own service
will not bar the payment of pension,
compensation, or dependency and in-
demnity compensation on account of
the death or disability of any other
veteran.

(3) Parents. The receipt of compensa-
tion or dependency and indemnity com-
pensation by a parent on account of
the death of a veteran or receipt by
him or her of pension or compensation
on account of his or her own service,
will not bar the payment of pension,
compensation, or dependency and in-
demnity compensation on account of
the death or disability of any other
person.

(Authority: 38 U.S.C. 5304(b))

[26 FR 1601, Feb. 24, 1961, as amended at 29
FR 11359, Aug. 6, 1964; 29 FR 15207, Nov. 11,
1964; 30 FR 11389, Sept. 8, 1965; 35 FR 10648,
July 1, 1970; 40 FR 59346, Dec. 23, 1975; 44 FR
45943, Aug. 6, 1979; 52 FR 27340, July 21, 1987;
56 FR 1111, Jan. 11, 1991; 67 FR 60868, Sept. 27,
2002; 74 FR 26957, June 5, 2009; 74 FR 36610,
July 24, 2009]

§3.701 Elections of pension or com-
pensation.

(a) General. Except as otherwise pro-
vided, a person entitled to receive pen-
sion or compensation under more than
one law or section of a law adminis-
tered by the Department of Veterans
Affairs may elect to receive whichever
benefit, regardless of whether it is the
greater or lesser benefit, even though
the election reduces the benefits pay-
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able to his or her dependents. Such per-
son may at any time elect or reelect
the other benefit. An election by a vet-
eran controls the rights of all depend-
ents in that case. An election by a sur-
viving spouse controls the claims of all
children including children over 18 and
children not in the custody of the sur-
viving spouse. The election of improved
pension by a surviving spouse, how-
ever, shall not prejudice the rights of
any child receiving an apportionment
on December 31, 1978. Termination of a
marriage or marital relationship which
had been the reason for terminating an
award of section 306 or old-law pension
does not restore to the surviving
spouse the right to receive section 306
or old-law pension. The claimant’s en-
titlement, if otherwise established, is
under the current provisions of 38
U.S.C. 1541.

(Authority: 38 U.S.C. 501)

(b) Form of election. A statement
which meets the requirements of an in-
formal claim may be accepted as an
election.

(c) Change from one law to another.
Except as otherwise provided, where
payments of pension or compensation
are being made to a person under one
law, the right to receive benefits under
another law being in suspension, and a
higher rate of pension or compensation
becomes payable under the other law,
benefits at the higher rate will not be
paid for any date prior to the date of
receipt of an election.

[26 FR 1602, Feb. 24, 1961, as amended at 36
FR 12618, July 2, 1971; 44 FR 45943, Aug. 6,
1979]

§3.702 Dependency and indemnity
compensation.

(a) Right to elect. A person who is eli-
gible for death compensation and who
has entitlement to dependency and in-
demnity compensation pursuant to the
provisions of §3.5(b)(2) or (3) may re-
ceive dependency and indemnity com-
pensation upon the filing of a claim.
The claim of such a person for service-
connected death benefits shall be con-
sidered a claim for dependency and in-
demnity compensation subject to con-
firmation by the claimant. The effec-
tive date of payment is controlled by
the provisions of §3.400(c)(4).
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